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PARTY IN INTEREST: 



APPELLANTS' BRIEF ON APPEAL 



The real party in interest in this appeal is Caitl}^! Curtin. 

11. RELATED APPEALS AND INTERFERENCES: 

There are no known appeals or interferences that will affect, be directly 
affected by, or have a bearing on the Board's decision in this Appeal. 

ni. STATUS OF CLAIMS: 

Claims 1-14 are pending in the application, with claim 1 being written in 
independent form. 

Claims 1-3, 5-6, 8 and 13-14 remain finally rejected imder 35 U.S.C. 
§ 102(b) and claims 4, 7, 9-10, 1 1 and 12 remain finally rejected under 35 
U.S.C. §103(a). Claims 1-14 are being appealed. 

IV. STATUS OF AMENDMENTS: 

A Request for Reconsideration was filed on July 25, 2005. No Advisory 
Action has been received to date. 

V. SUMMARY OF CLAIMED SUBJECT MATTER: 

(i.) Overview of the Subject Matter of the Independent Claims 

It Is desirable to provide a hands-free hair and body dryer which allows a 
person a wide range of motion yet still manages to dry the hair or skin. 



09/27/2005 SZEUDIEl 00000013 10733414 
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Referring now to FIG. 1, (Appendix B) there is shown a hair and body 
dryer 1 comprising elevation and securing means 4 (collectively referred to as 
*'securing means"), first movement means 2, second movement means 3. power 
supply means 7. control means 6 and air diffuser means 5, among other 
elements. 

Advantageously, the first movement means 2 allows the dryer 1, in 
particular the outer circumference 8 of the difiuser means 5, to be moved left, 
right, up or down in order to position the diffuser 5 over different parts of the 
surface of a person's head or body. The first movement means 2 may comprise 
a pivoting mechanism 2a or the like to move the dryer 1 to a desired position. 

To further position the diffuser 5, second movement means 3 may also 
be incorporated. The second movement means 3 may also comprise a pivoting 
mechanism 3a to fiorther allow the dryer 1 and diffuser 5 to be positioned over 
different parts of the surface of the head and body (see specification p. 2). 

The first and second movement means 2, 2a. and 3, 3a are operable to 
move the dryer 1 over a wide range of angles, for example, 0 to 35 degrees, 0 to 
90 degrees, 0 to 180 degrees or even 0 to 360 degrees. These ranges are by 
way of example only. Other ranges are also possible, e.g., some range that 
covers less than 0 to 35 degrees. With this wide range of angles, the dryer 1 is 
capable of drying the surface of the hair and skin of a person as that person 
moves through a wide range of angles as he or she, for example, is dressing or 
putting on makeup. In comparison, though some existing commercial hair 
dryers are capable of moving in a side-to-side or up and down direction, they 
are not capable of moving over a wide range of angles, as is the dryer 1 of the 
present invention (see specification pp. 2-3). 
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(ii.) Additional Text from the Specification in Support of the 
Claims 

Hair dryers have existed for a number of years. Existing hair dryers used 
in the home are held by the hand and moved over the surface of a person's hair 
or skin to allow warm air exiting the diyer to dry the hair or skin. 

An aging population finds it increasingly difficult to hold anything by 
hand, much less in a way necesssuy to effectively dry hair or skin. That is, it is 
sometimes diflftcult to hold existing dryers steady for the period of time needed 
to dry the hair or skin. 

Regardless of age, it is many times inconvenient for someone who is 
dressing to use one or both hands to hold a hair dryer. For example, ladies 
desire to put on makeup and men desire to fix their ties, both of which may 
require two hands. 

Accordingly, it is desirable to provide a way to dry the hair or skin 
without the need to hold a hair dryer while a person is engaged in another 
action or activity. 

Hands-free commercial diyers are available. However, these are too 
expensive for the average household and usually require a person to place her 
head imder and/or into such a dryer while remaining relatively motionless. 
Motion, however is just what occurs when a person rushes to get dressed (see 
specification p. 1). 

It is, therefore, further desirable to provide a hands-free hair and body 
dryer which allows a person a wide range of motion yet still manages to dry the 
hair or skin. 

Referring again to FIG. 1, (Appendix B) there is shown a hair and body 
dryer 1 comprising elevation and securing means 4 (collectively referred to as 
"securing means"), first movement means 2, second movement means 3, power 
supply means 7, control means 6 and air diffuser means 5, among other 
elements. 
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Advantageously, the first movement means 2 allows the dryer 1, in 
particular the outer circumference 8 of the diflfuser means 5. to be moved left, 
right, up or down in order to position the diffuser 5 over different parts of the 
surface of a person's head or body. The first movement means 2 may comprise 
a pivoting mechanism 2a or the like to move the dryer 1 to a desired position. 

To further position the diffuser 5, second movement means 3 may also 
be incorporated. The second movement means 3 may also comprise a pivoting 
mechanism 3a to further allow the dryer 1 and diffuser 5 to be positioned over 
different parts of the surface of the head and body (see specification p. 2). 

The first and second movement means 2, 2a, and 3. 3a are operable to 
move the dryer 1 over a wide range of angles, for example, 0 to 35 degrees, 0 to 
90 degrees, 0 to 180 degrees or even 0 to 360 degrees. These ranges are by 
way of example only. Other ranges are also possible, e.g., some range that 
covers less than 0 to 35 degrees. With this wide range of angles, the diyer 1 is 
capable of drying the surface of the hair and skin of a person as that person 
moves through a wide range of angles as he or she, for example, is dressing or 
putting on makeup. In comparison, though some existing commercial hair 
dryers are capable of moving in a side-to-side or up and down direction, they 
are not capable of moving over a wide range of angles, as is the dryer 1 of the 
present invention (see specification pp. 2-3). 

Though nothing prevents a user from touching both movement means 2, 
2a and 3, 3a, in one embodiment of the invention the movement of these 
means (and therefore the position of the diffuser 5) is controlled without the 
need for such contact or access by a user (discussed below). 

The body and component parts of the dryer 1 may comprise a lightweight 
material making the overall weight of the dryer 1 capable of being held by hand 
if desirable by a user. 

FIG. 1 also shows removable securing means 4 for securing the dryer 1 
to another object, such as a chair, pole, etc., for support. The securing means 



APPELLANTS' BRIEF ON APPEAL 
U.S. AppUcation No.: 10/733.414 
Atty. Docket: 368 1-000001 /US 

4 may comprise a heavy-duty plastic clip, or a combination of a receptacle and 
main pole which allows the dryer 1 to move up and down in a vertical motion 
in order to raise the height of the dryer 1, to name just a few examples. 

In an alternative embodiment, the base 4a of the dryer 1 may be 
weighted to allow the dryer to stand independently (i.e., without the need to be 
attached to a pole, chair, etc.) while the dryer 1 oscillates through a wide range 
of angles. 

Also shown is control means 6. Control means 6 may comprise a 
removable or built-in remote control for controlling the power on/oflf functions 
of the dryer 1, and/or controlling the initiation, cessation and positioning of 
the movement means 2, 2a and 3, 3a (see specification p. 3). In more detail, 
control means 6 may comprise circuitiy or the like which is programmed (or 
programmable) to send instructions to both movement means 2, 2a, 3, 3a that 
result in an associated movement of lower body 2b of the diyer 1 or upper body 
3b of the dryer 1 through a wide range of angles. Each movement of lower or 
upper body 2b, 3b results in a new position of dtffuser 5 over a person's head 
or body. 

In addition, the control means 6 may comprise an infrared or radio 
frequency transceiver for detecting the presence or absence of a user, i.e., 
whether a user remains close enough to the diyer 1 so that the dryer 1 remains 
on. For example, if a person walks a far enough distance away from the dryer 
1, the control means 6 may detect such movement and send a signal to the 
power source of the dryer 1 in order to shut the dryer off. 

In addition, the control means 6 may comprise a timer which, regardless 
of the movement of a user, will track the amount of time the diyer 1 has been 
operating and automatically shut the diyer off if it exceeds a certain threshold 
(e.g., 15 minutes). 

The dryer 1 may be operated with AC or DC power suppUes which are a 
part of the power supply means 7. The power supply means 7 may also 



APPELLANTS' BRIEF ON APPEAL 
U.S. Application No.: 10/733,414 
Atty. Docket: 368 1-000001 /US 

comprise a retractable power cord which is capable of changing its length as 
the dryer 1 moves from side to side, or up or down as the case may be. It is 
also capable of retracting entirely if it is to be discormected from its present 
power source and moved to a different location. 

Though not shown in FIG. 1, the dryer 1 may also comprise a mirror 
placed on its surface to allow a user to view the top, back or sides of the head 
or body (sometimes in conjimction with a second mirror) (see specification, 
p- 4). 

Referring now to FIG. 2, (Appendix C) there is shown another 
embodiment of the present invention. The dryer 10 shown in FIG. 2 adds a 
muffling means 9 which may comprise a baffling structure 12 made of a heat 
tolerant or heat resistant material capable of withstanding the temperatures of 
the air which exits from the air diffuser 5. This muffler means 9 is capable of 
being detached completely or switched into and out of the path of the air 
exiting the diffuser 5 by means of optional hinging means 1 1 or the like. Tlie 
purpose of the baffling structure 12 is to reduce the noise which results from 
the air leaving the air diffuser 5 or from the motor (not shown in FIG. 2) used to 
operate the dryer 10. Such noise may interfere with the ability of a user to 
hear a phone or doorbell ring. 

In yet an additional embodiment of the present invention, the muffler 
means 9 may be made of a heat sensitive material which is capable of changing 
color depending on the temperature of the material. For example, the material 
may change from a darker color to a lighter color when the temperature of the 
material reaches a certain threshold. This color change may act as a warning 
to a user of the dryer 10 that the temperature of the muffler 9 is reaching a 
dangerous level and should be removed. 

In still another embodiment of the present invention, the control means 6 
contains sensors and appropriate circuitry to measure the intemal temperature 
of the dryer 1 including the muffler 9 in order to determine whether to 
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disconnect the dryer 1 from its power supply 7 in order to meet United 
Laboratories specifications or the like and to prevent the diyer 10 from 
malfunctioning or catching fire (see specification p. 5). 

Appellant respectfully notes that the above sunmiary of the invention, 
including any indication of reference numerals, drawings, figures, paragraphs, 
page numbers, etc. (collectively referred to as "descriptions" of the application) 
have been provided solely to comply with the U.S. Patent and Trademark 
OfiBce's rules concerning the appeal of the claims of the present application. As 
such, the descriptions above are merely exemplary and should not be 
construed to limit the claims of the present application in any way whatsoever, 

VI, GROUNDS OF REJECTION TO BE REVIEWED: 

Appellant seeks the Board's review of the rejection of claims 1-3, 5-6, 8 
and 13-14 under 35 U.S.C. §102(b) and claims 4, 7, 9-10, 11 and 12 under 35 
U.S.C. § 103(a). 

VIL ISSUES ON APPEAL: 

(i.) Whether claims 1-3, 5, 6, 8, 13 and 14 are anticipated by U.S. 
Patent No. 5,822,870 to Jones ("Jones")? 

(ii.) Whether claim 4 is rendered obvious by the combination of Jones 
in view of U.S. Patent No, 6,038,786 to Aisenberg (Alsenberg")? 

(iii.) Whether claims 7 and 9-10 is rendered obvious over Jones in 
combination with the Examiner's personal knowledge? 

(iv.) Whether claims 1 1 is rendered obvious over Jones in view of U.S. 
Patent No. 5,970,622 to Bahman ("Bahman")? 

(v.) Whether claim 12 is rendered obvious over Jones in view of U.S. 
Patent No. 5.857m265 to Chan ("Chan")? 
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VIII. ARGUMENTS: 

The Section 102 Rejections 

Claims 1-3, 5-6, 8 and 13-14 were rejected under 35 U.S.C. §102(b) as 

being anticipated by Jones. Appellant respectfully disagrees. 

Claim 1, on which the remaining claims depend, includes, among other 
things, "a diffuser for allowing air to exit or to dry a surface of a user's body." 
In contrast. Jones discloses a dryer for a motor vehicle and is wholly unrelated 
to drying a surface of a user's body, as in claims 1-3, 5-6, 8 and 13-14 of the 
present invention. 

Appellant notes the Examiner's comments in the Response to Arguments 
section of the Final OfiBce Action beginning on page 4. In these comments, the 
Examiner states that "the teachings of the primary reference are capable of 
performing the intended use step since the disclosed dryer [presimiably the one 
In Jones] can be used to dry a surface of a user's body" (word in brackets 
added). 

Candidly, Appellant and her attorney find this statement to be straining 
credulity. It is respectfully submitted that the dryer disclosed in Jones which 
is exclusively used to dry a motor vehicle, cannot safely be used to dry a 
person's body. In addition, it is respectfully submitted that one of ordinary 
skill in the art upon reading Jones would never think of using the dryer 
disclosed in Jones to dry a surface of a user's body. 

Appellant also points out that Jones itself states that the "operator of the 
vehicle is typically inside the vehicle during the washing and drying processes" 
(column 4, lines 43-46). Therefore, Appellant respectfully submits that it is 
next to impossible for the dryer in Jones to dry the surface of a person's body 
when the person is inside the vehicle. Nowhere in Jones is it disclosed or even 
suggested that the surface of a person's body is dried. 

Appellant also notes that each of the rejected claims of the present 
invention requires movement means for moving a diffuser over a wide range of 
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angles in order to diy different parts of a surface, Jones does not disclose or 
suggest such a movement means. In fact, Jones teaches away from the use of 
such a movement means. At least in column 6, lines 43-55, Jones discusses 
the so-called "Coanda effect." Jones notes that prior art driers included side 
nozzles that were oscillated "over a very wide arcuate range." Jones goes on to 
say that "however, the inventors herein have discovered that the oscillation of 
the side nozzles should be limited to much narrower arcuate range." Thus, 
Jones teaches away from using movement means to move a diffuser over a 
wide range of angles. 

Because Jones does not disclose each and every feature of the present 
invention, Jones cannot anticipate claims 1-3, 5-6, 8 and 13-14. 

Accordingly, Appellant respectfully requests that the members of the 
Board reverse the decision of the Examiner and allow claims 1-3. 5-6, 8 and 
13-14. 

The Section 103 Relections 

(i) The Section 103 Rejection of Claim 4 

Claim 4 was rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Jones in view of to Alsenberg. Appellant respectfully disagrees. 

As admitted in the OfBce Action, Jones fails to disclose or suggest a 
control means which comprises a transceiver for detecting the presence or 
absence of a user as in claim 4 of the present invention. 

In addition, Appellant respectfully submits that Aisenberg does not 
overcome the deficiencies in Jones as described above. 

Accordingly, Appellant respectfully submits that claim 4 is patentable 
over Jones and Aisenberg for the reasons stated above with respect to claims 1- 
3, 5-6. 8, and 13-14, and in addition, for the reasons set forth in the Ofi&ce 
Action. 
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Appellant also submits that the combination of Jones and Aisenberg is 
improper because In order to combine Jones and Aisenberg one or both of 
these references would have to be modified in such a way that one or both of 
these references' intended purposes would be rendered unsatisfactory and/or 
one or both of these references' principles of operation would have to change. 

As indicated above, Jones is aimed at a diyer for a motor vehicle while 
Aisenberg is aimed at a wall-mounted hand dryer. Either Jones's motor vehicle 
diyer would have to be modified to work as a hand dryer or Aisenberg's hand 
dryer would have to be modified to work as a motor vehicle dryer. In any case, 
such a modification would render Jones and/or Aisenberg unsatisfactory for 
their intended purposes or require Jones or Aisenberg's principles of operation 
to be modified; both are impermissible (see MPEP 2143.01). 

Accordingly, Appellant respectfully requests that the members of the 
Board reverse the rejection of clsiim 4 and allow it to issue. 

(ii.) The Section 103 Rejections of Claims 7 and 9-10 

Claims 7 and 9-10 were rejected under 35 U.S.C. §103(a) as being 

unpatentable over Jones in combination with the Examiner's personal 
knowledge. Appellant respectfully disagrees. 

Initially, Appellant notes that claims 7, 9 and 10 depend from claim 1 
and are, therefore, patentable over Jones for the reasons set forth above with 
respect to claim 1. 

In addition. Appellant believes that the Examiner's rationale for 
concluding that the subject matter of claims 7, 9 and 10 is an obvious design 
choice in rejecting these claims based on obviousness is Impermissible. 

Appellant notes that it raised this issue in its last response. In the most 
recent Final Office Action, the Examiner states that he has "modified the 
second obviousness rejection to more clearly show the design choice 
obviousness consideration and not address examiner's personal experience as 
asserted by applicant." However, in the obviousness rejection of claims 7, 9 
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and 10, the Examiner states "it would have been an obvious matter of design 
choice to provide any type of construction material, since the applicant has not 
patently distinguished those types of claimed construction material from those 
found in the prior art cited in this action...**. 

Appellant respectfully submits that this is sunply a rewording of the 
Examiner's previous rejection. That is, the Examiner has not set forth a basis 
which would motivate one of ordinary skill in the art to combine the Jones 
reference with the prior art (unnamed by the Examiner) to arrive at the subject 
matter of claims 7. 9 and 10 of the present invention. As indicated above with 
respect to claim 4, Appellant respectfully submits that one of ordinary skill in 
the art would not have been motivated to combine a dryer which is used to dry 
automobiles with any prior art aimed at drying a user's body. 

Absent the motivation to combine Jones with the imnamed prior art. 
Appellant respectfully submits that the present rejections are Impermissible 
and should be reversed. 

Accordingly, Appellant respectfully requests the members of the Board to 
reverse the decision of the Examiner and allow claims 7, 9 and 10. 

(iii.) The Section 103 Rejection of Claim 11 

Claim 11 was rejected under 35 U.S.C. § 103(a) as being impatentable 
over Jones in view of Bahman. Appellant respectfully disagrees. 

Initially, Appellant notes that claim 11 depends from claim 1 and is 
therefore patentable over the combination of Jones and Bahman for at least the 
reasons set forth above with respect to claim 1 because Bahman does nothing 
to overcome the deficiencies of Jones. 

In addition, Appellant notes that the combination of Jones and Bahman 
is improper. As indicated above, Jones is directed at a dryer for a motor 
vehicle while Bahman is directed at a diyer for styling hair using both hands. 
As such the combination of Jones and Bahman would require that the 
principles of operation for either Jones or Bahman or both would have to be 
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changed. This is impermissible (see MPEP 2143.01), In addition, if one or both 
of the principles of operation of Jones and Bahman were modified, this would 
render either Jones or Bahman imsatisfactory for their intended purposes. 
Again, this is impermissible (see MPEP 2143.01). 

Appellant notes the statement made by the Examiner in the most recent 
Final Office Action where it is stated that "it would have been obvious to one of 
ordinary skill in the art to combine the teaching of Jones with that of Bahman.** 
Appellant respectfully disagrees. Again, it strains credulity to believe that one 
of ordinary skill in the art would combine an industrial diyer used to diy 
automobiles with any dryer, be it Bsihman or any other dryer, which is used to 
dry the surface of a person's body. 

Accordingly, Appellant respectfully requests the members of the Board to 
reverse the Examiner and allow claim 11. 

(iv.) The Section 103 Rejection of Claim 12 

Claim 12 was rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Jones in view of U.S. Patent No. 5,857,263 to Chan ("Chan"). Appellant 
respectfully disagrees and traverses this rejection for at least the following 
reasons. 

Initially, Appellant notes that claim 12 depends from claim 1 and is 
therefore patentable over the combination of Jones and Chan for the reasons 
set forth above with respect to claim 1 because Chan does nothing to overcome 
the deficiencies in Jones. 

In addition, Appellant respectfully submits that the combination of Jones 
and Chan is improper. Again, Jones is directed at a diyer for a motor vehicle 
while Chan is directed at a conventional hand-held dryer. The combination of 
Jones and Chan requires that the principle of operation of either Jones or 
Chan or both be modified. This is impermissible (see MPEP 2143.01). In 
addition, if such modifications were made, they would render either Jones or 
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Chan or both unsatisfactoiy for their Intended purposes. Again, this is 
impermissible (see MPEP 2143.01). 

Accordingly, Appellants respectfully request that the members of the 
Board reverse the decision of the E^mminer and allow claim 12. 

IX. CONCLUSION: 

Appellants respectfully request that the Board reverse the Examiner's 
rejections of claims 1-14 and allow each of these claims. 

The Commissioner is authorized in this, concurrent, and future replies, 
to charge pa5rment or credit any overpayment to Deposit Accoimt No. 08-0750 
for any additional fees required under 37 C.F.R. § 1.16 or under 37 C.F.R. § 
1.17; particularly, extension of time fees. 



Respectfully submitted. 



HARNESS, DICKEY, & PIERCE, P.L.C. 



JEC:psy/let 



By: 



Joluaf E/ Curtin, Reg. No. 37.602 
P.a B6x8910 
R/stoA, Virginia 20195 
(703r668-8000 
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APPENDIX A 

Claims 1-14 on Appeal; 

1. (Previously Presented) A dryer comprising: 

a dlfiuser for allowing air to exit in order to dry a surface of a user's 

body; 

movement means for moving the dififtiser over a wide range of angles in 
order to dry different parts of the surface; and 

control means for sending instructions to the movement means m order 
to control the movement of the movement means over the wide range of angles. 

2. (Original) The diyer as in claim 1 further comprising securing 
means for securing the dryer to an object for support. 

3. (Original) The dryer as in claim 1 wherein the wide range of 
angles comprises a range selected from the group consisting of 0 to 35 degrees, 
0 to 90 degrees, 0 to 180 degrees, 0 to 360 degrees. 

4. (Original) The dryer as in claim 1 wherein the control means 
further comprises a transceiver for detecting the presence or absence of a user. 

5. (Original) The dryer as in claim 1 wherein the control means is 
preprogrammed to control movement of the movement means through the wide 
range of angles. 

6. (Original) The dryer as in claim 1 wherein the control means 
comprises programmable control means for controlling the movement of the 
movement means through the wide range of angles. 
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7. (Original) The dryer as in claim 1 wherein the dryer is made of a 
li^tweight material. 

8. (Original) The dryer as in claim 1 further comprising mufQer 
means for reducing noise made by the dryer. 

9. (Original) TTie diyer as in claim 8 wherein the muflQer means is 
made of a heat sensitive material. 

10. (Original) The dryer as in claim 8 wherein the muffler means is 
made of a heat resistant or heat tolerant material. 

11. (Previously Presented) TTie dryer as tn claim 1 wherein the 
control means further comprises a removable remote control. 

12. (Original) The dryer as in claim 1 further comprising a 
retractable power cord. 

13. (Original) The dryer as in claim 1 wherein the control means 
further comprise a timer for determining how long the diyer has been 
operating. 

14. (Original) The dryer as in claim 1 wherein the control means is 
operable to send the instructions to the movement means without the need for 
a user to access the control means. 
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